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Principle of loyal cooperation as a way to overcome the
opposition of adversarial and inquisitorial proceedings

KYIV WEBINAR NOV 2021

Adversarial process
• Passive judge
• Parties as domini litis
• Cross-examination and duty of mutual disclosure as 

instruments of fact-finding
• Obligation to plead the law

Inquisitorial process
• Active judges as the only driving force of the process
• Parties as object of the proceedings
• Obligation to seek for true facts and applicable law
• Iura novit curia
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Principle of loyal cooperation as a way to overcome the
opposition of adversarial and inquisitorial proceedings

KYIV WEBINAR NOV 2021

Adversarial process
• Passive judge
• Parties as domini litis
• Cross-examination and duty of mutual disclosure as 

instruments of fact-finding
• Obligation to plead the law

Inquisitorial process
• Judicial activism
• Parties as object of the proceedings
• Obligation to seek for true facts and applicable law
• Iura novit curia

PRINCIPLE OF (LOYAL) COOPERATION

3

KYIV WEBINAR NOV 2021

Duty to… monitor parties/lawyers
(also with respect to their duty to
present facts and evidence)

Obligation of the
parties and lawyers

Fundamental principle: loyal cooperation

Obligation of
the court
(judge)

Content of the duty:
- Presentation of facts
- Presentation of

evidence
- Assistance to court’s

determination of facts
and law
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What does parties’ obligation to present facts to the
court mean?
Obligation to put forward facts that support their
claim/defense (onus proferendi, duty of substantiation)

What is the obligation of the court (judge) as to facts?
- Generally: no obligation to consider facts not

introduced by the parties; but,
- Right to consider facts implied or contained in the

case file.

What does parties’ obligation to present evidence to 
the court mean?
Obligation to prove all relevant facts (onus
probandi, burden of proof)
- Obligation to offer evidence: where from?
- Right of access to information;
- Duty of disclosure and production of evidence (even

against the interests of the party)

May the court (judge) take evidence on its own motion?
- Yes, exceptionally, it has right to take evidence ex officio
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What is the role of the court and the parties in the 
presentation of evidence?

COURT ROLE
Obligation to:
- take evidence offered by the party (if necessary and 

appropriate)
- decide on sequence and timing of production of evidence
- determine form in which evidence is produced
Power to:
- suggest evidence nor proposed (open justice approach)
- order taking of evidence ex officio
- consider that failure to make a timely response is 

admission of the opposing party’s contention
- invite parties to amend or clarify their factual contentions.

PARTIES’ ROLE
Obligation to:
- identify evidence in an early stage (pleadings)
- make evidence available to the other side

6



11/23/21

4

KYIV WEBINAR NOV 2021

Duties
and
sanctions
Right of the court to:
- disregard late submissions
- draw negative inferences
- decide on the basis of

available evidence
- impose cost sanctions and

penalties

- declare facts as admitted
- declare claim as conceded
- impose penalty for delay
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No obligation for 
the parties?

IURA NOVIT 
CURIA!

Obligation for the
court, option for 
the parties?

Apparent
contradiction in 
Rules 22 and 26?

Determination of law

Agreement on 
applicable law?
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What is new?

Need to submit all facts and evidence in the earliest stage
„Cards on the table approach” – concentration of the proceedings
Common obligation to plan the taking of evidence process

Frontloading

Obligation to engage in open discussion about law, facts and evidence (open justice)
Obligation of the court to discuss its views regarding legal basis of the dispute
Obligation of the parties to disclose all available evidence (even adverse evidence); no 
more nemo contra se edere debetur

Transparency

More: active engagement of parties in discussions on legal issues, possibility to agree
on applicable legal rules; towards a „contractualization” of procedure?
Less: limitation of ability to abuse their dispositions and manipulate with a view to 
delay the proceedings

More (and less) 
party autonomy

Judicial duty to be an active (but not authoritarian) factor in the process
Duty to actively manage the proceeding
Duty to address legal issues with the parties (and ultimately determine issues of law); 
no more da mihi factum dabo tibi ius
Duty to organize fact-finding process; Right to take evidence ex officio

Judicial case
management

Lawyers have a separate professional obligation to contribute to swift and accurate
fact-finding (and presentation of legal arguments)

Lawyers’ special
duties

Comparison with some traditional
assumptions of procedural law (in
Eastern Europe)
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From an aimless wondering towards a common undertaking
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Thank you! Hvala! 
AUZELAC@PRAVO.HR
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